





























MEMORANDUM

TO: Dale Arrington, City Manager

FROM: William Reischmann, Esquire and Neysa Borkert, Esquire
RE: Fox Request for Reasonable Accommodation

DATE: June 22, 2018

Our office was provided with a letter and support documentation from Stacey Fox
dated May 22, 2018 addressed to the Orange City Police Department concerning a
request for accommodation. The letter specifically states it is a "Request for
Accommodation” to allow Ms. Fox’s Juliana pig to be kept at her residence. Ms. Fox states
that her pig is an emotional support animal and that an exception should be made to the
Orange City ordinance prohibiting livestock within the corporate limits of the City. See
Section 4-4.26, Orange City Code of Ordinances. As you know, “livestock” is defined to
specifically include “swine”. See Section 4-4, Orange City Code of Ordinances.

It appears from the letter and documentation provided that Ms. Fox is making a
reasonable accommodation request pursuant to the Federal Fair Housing Act (“FHA”").
The FHA prohibits discrimination based on a disability and the refusal to make reasonable
accommodations to rules, policies or practices when such accommodations are
necessary to allow a person with a disability equal opportunity to use and enjoy a dwelling.
The requirement to make reasonable accommodations applies to local governments,
typically in the context of zoning and land-use decisions.

In determining whether or not to grant, grant with conditions or deny a request for
reasonable accommodation, the City is required to consider the following:

1) That the individual is protected under the FHA by demonstrating that they are
handicapped or disabled. The FHA defines a person with a disability to include:

a) individuals with a physical or mental impairment that substantially limits
one or more major life activities;

b) individuals who are regarded as having such an impairment; and
¢) individuals with a record of such an impairment.

This may include, but is not limited to, diseases and conditions such as orthopedic,
visual, speech and hearing impairments, cerebral palsy, autism, epilepsy,
muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, Human
Immunodeficiency Virus infection, mental illness, drug addiction (other than
addiction caused by current, illegal use of a controlled substance) and alcoholism.
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The term “major life activity” means those activities that are of central importance
to daily life, such as seeing, hearing, walking, breathing, performing manual tasks,
caring for one’s self, learning, and speaking. However, this list of major life
activities is not exhaustive.

2) That the accommodation being sought is reasonable and necessary to afford
handicapped/disabled persons equal opportunity to use and enjoy housing. A
requested accommodation is necessary when there is an identifiable relationship,
or nexus, between the requested accommodation and the individual's
disability. Some examples of reasonable accommodations are; assigned parking
space for a person with a mobility impairment, assigned lower mailbox for a person
who uses a wheelchair, and permitting an assistance animal in a "no pets building
for a person who is deaf, blind, has seizures, or has a mental disability.”

As stated in Ms. Fox’s letter, she is requesting an “emotional support animal” rather
than a “service animal’ even though she cites Section 413.08, F.S., which strictly deals
with “service animals”. Service animals can only be dogs or mini-horses. However, for
purposes of reasonable accommodation requests, the FHA does not limit the type of
animal that can be an assistance animal or require an assistance animal to be trained or
certified. An assistance animal provides assistance, performs tasks for the benefit of a
person with a disability, or provides emotional support that alleviates one or more
identified symptoms or effects of a person's disability.

In considering Ms. Fox’s request, the City is entitled to obtain the information
necessary to evaluate the reasonable accommodation request. If the disability and/or the
disability-related reason for the requested accommodation is not known or obvious, the
requesting individual, medical professional, a peer support group, a non-medical service
agency, or a reliable third party who is in a position to know about the individual's disability
may also provide verification of a disability.

As provided above, reasonable accommodation requests can be granted, granted
with conditions or denied. Denials to reasonable accommodation requests can be made
if:

1) there is no disability-related need for the accommodation; or

2) providing the accommodation is not reasonable - i.e., if it would impose an
undue financial and administrative burden or it would fundamentally alter the
nature of the City's operations.

The determination of undue financial and administrative burden must be made on
a case-by-case basis involving various factors, such as the cost of the requested
accommodation, the benefits that the accommodation would provide to the requester, and



the availability of alternative accommodations that would effectively meet the requester's
disability-related needs.

Further, when the reasonable accommodation request concerns an assistance
animal, the request may also be denied if:

1) the specific assistance animal in question poses a direct threat to the health
or safety of others that cannot be reduced or eliminated by another
reasonable accommodation; or

2) the specific assistance animal would cause substantial physical damage to
the property of others that cannot be reduced or eliminated by another
reasonable accommodation.

Breed, size and weight restrictions cannot be applied to assistance animals. A
determination that an assistance animal poses a direct threat of harm to others or would
cause substantial physical damage to the property of others must be based on an
individualized assessment relying on objective evidence about the specific animal’s actual
conduct, not on mere speculation or fear about the types of harm or damage an animal
may cause and not on evidence about harm or damage that other animals have caused.
In determining the risk associated with an assistance animal, the City can ask for more
information on the assistance animal such as habits, conduct, time spent
indoors/outdoors and where the animal is kept.

If the assistance animal constitutes a nuisance, the City is not required to grant the
reasonable accommodation. For example, a vicious dog or one that howls and barks
incessantly could be excluded, even if the animal were otherwise certified or trained.
However, if there are additional accommodations that can be made to address the
nuisance, then the City can require special conditions and grant the request. For example,
if the concern is public health related, the City could require that the requestor maintain
good sanitary conditions with respect to the assistance animal and require that the
requestor give the City the right to inspect the backyard at any time without probable
cause. In other words, the City has the ability to place conditions on the reasonable
accommodation approval that would mitigation for actual nuisances.

While federal regulations outline what is required to be considered in reviewing
reasonable accommodation requests, the FHA does not define a specific process for
handling these requests and as you know, the City does not have a defined review
process specifically for reasonable accommodation requests. Given the flexibility
permitted in the FHA, it is our recommendation that the City develop a process consistent
with the Land Development Code Section 3.11 appeals process whereby requests would
come to the Development Services Director who would then issue a decision on the
accommodation request. The requestor would then the option to appeal the decision to
the City Manager if the request was denied. Further appeal would be available from the



City Manager's decision to the City Council. This process could be created by Resolution
and used as an administrative guide for the reasonable accommodation process.



